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Money Appeal Case No. 01 of 2019 

IN THE COURT OF DISTRICT JUDGE, SONITPUR AT TEZPUR 

 

Money Appeal Case No. :- 01 of 2019. 
 

 

Present :- Sri Chatra Bhukhan Gogoi, 

District Judge. 
Sonitpur::Tezpur. 

 

 
Appellants :- 1. Sri Raju Biswas 
  2. Sri Rajesh Biswas 
  Both are son of Sri Tapan Biswas, 
  Resident of Vill. Murhateteli,  
  Mouza- Bhairabpad, 
  P.O. & P.S. Tezpur, 
  District- Sonitpur, Assam. 

 
-Vs- 

 

Respondent :- 1 Sri Achyut Rajbangshi 

  Son of Lt. Padoram Rajbangshi, 

  Resident of Vill- Murhateteli, 

  Mouza- Bhairabpad, 

  P.O. & P.S. Tezpur, 

  District- Sonitpur, Assam. 

 
  

  

Counsel for the Appellants :- Sri Rajib Baruah, Advocates. 
 
 
Counsel for the respondents :- Sri S. Barthakur, Advocate. 
 
 
Date of Argument :- 16-08-2022. 
 
 
Date of Judgment :- 20-08-2022. 
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J U D G M E N T 

1. This is an appeal under Order 41 Rule 1 & 3 CPC assailing the impugned 

Judgment and Decree dated 14-12-2018 passed by learned Civil Judge, Tezpur 

in Money Suit No. 07/2018. 

2. As pleaded, the case of the plaintiff/ appellant is that the appellants and 

defendant are known to each other since long and with time a very friendly 

relationship was developed between them. In the month of November, 2014 

the defendant was in need of huge amount of money allegedly due to some 

domestic problem so, he agreed to sell a plot of land measuring 1 Katha 5 lessa 

out of 1 Bighas 4 Kathas 15 Lessas covered by Dag No. 639, PP No. 367 

situated at vill- Puthikhati, P.S. Tezpur, Mouza- Haleswar, Dist. Sonitpur, Assam 

and defendant approached the plaintiff for sale of the land for a consideration 

of ₹5,60,000/- (Rupees Five Lakhs Sixty Thousand) only and appellants also 

agreed to purchase the said plot of land from the defendant at the said 

consideration. 

3. Thereafter, the appellants and their father Sri Tapan Biswas paid 

₹2,50,000/- (Rupees Two Lakhs Fifty Thousand) only and acknowledged the 

receipt of ₹2,50,000/- (Rupees Two Lakhs Fifty Thousand) only with a promise 

herein that the defendant will execute the sale deed in the favour of the 

appellants. 

4. Thereafter, at the request of defendant, appellants again paid ₹1,00,000/- 

(Rupees One Lakh) only through their father by way of cheque bearing No. 

161623 dated 02-03-2016 of Indian Overseas Bank. 

5. Then, appellants came to know that the defendant deceitfully induce the 

appellants to execute the sale deed of agreement of sale as the defendant is 

the owner of the plot of land and misappropriate the advance totaling amount 

of ₹3,50,000/- (Rupees Three lakhs Fifty Thousand) only. The appellant filed 

the suit for recovery of the said amount. Subsequently, court was pleased to 

issue summons to the defendant but he did not appear and the case was 

proceeded ex-parte against the defendant. 
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6. On 14-12-2018 the learned Civil Judge, Sonitpur, Tezpur passed the 

impugned judgment whereby learned trial court dismissed the money suit and 

prepared the decree accordingly. 

7. Being highly aggrieved and dissatisfied with the impugned Judgment & 

decree dated 14-12-2018 the appellants preferred this appeal on the following 

grounds: 

 i) That the impugned Judgment & Decree are neither maintainable in law 

nor sustainable in facts, hence the same are liable to be set aside. 

 ii) That the learned trial court has not decided the issues of the suit in the 

proper form and prospective and prepared the judgment by taking a negative 

view so that the suit could not be decreed.  

 iii) The learned trial court have not properly considered the evidence, 

exhibits & law points which were advanced by the appellants in the judgment 

otherwise the judgment would have been in the favour of the appellants. 

 iv) That the learned trial court passed the impugned judgment in 

mechanical manner and the decree is prepared without mentioning the time 

and date and as such the impugned judgment and decree are liable to be set 

aside and quashed. 

 v) That the learned trial court was in so much hurry in passing the 

impugned judgment that the learned trial court ignored all the material facts in 

issue hence, the impugned judgment and decree are liable to be set aside. 

 

DISCUSSION, DECISION AND REASONS THEREOF : 

 

8. I have heard the assiduous argument of the learned lawyers Sri Rajib 

Baruah appearing for the appellants and learned counsel Sri S. Barthakur 

appearing for the respondent and also gone through the documents and 

evidences available on record and also carefully examined the findings of the 

learned trial court. 
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9. On perusal of the impugned judgment it is seen that it was an ex-parte 

judgment against the plaintiff/ appellants. It is also seen that while passing the 

impugned judgment learned trial court did not frame any issue or set up any 

point for determination and straight way decided the case. 

10. On perusal of the impugned judgment, it is apparent that the learned trial 

court accepted the fact that what has been pleaded by plaintiffs has been 

reiterated by them in their evidence in court as PW1 & PW2 corroborating the 

fact with each other. In the course of the suit, plaintiff exhibited the sale 

agreement with the defendant dated 13-02-2015 duly notarized vide Ext. 1. It 

is also seen that vide the same sale agreement Ext. 1 the defendant received 

Rs.2,50,000/- bearing cheque No. 161622 dated 13-02-2015 of the Indian 

Overseas Bank, Tezpur Branch as an advance against the agreed price for sale 

of the land. Subsequently, defendant again received Rs. 1,00,000/- from the 

plaintiffs on 02-03-2016 vide cheque No. 161623 in presence of witness Ramani 

Saharia which is marked as Ext. 3. 

11. Ext. 2 is the passbook of the Indian Overseas Bank standing in the name 

of Tapan Biswas which reveals that on 13-02-2015 vide cheque No. 161622 Rs. 

2,50,000/- has been transferred in the name of defendant Achyut Rajbongshi 

which is marked as Ext. 2(1) & on 02-03-2016 vide Cheque No. 161623 another 

Rs. 1,00,000/- has been transferred in the name of Achyut Rajbongshi which is 

marked as Ext. 2(2). 

12. However, on perusal of the impugned judgment, it is seen that the 

learned trial court decreed the suit against the plaintiff only on the ground that 

on close scrutiny of Ext. 2, court found that the cheque through which plaintiffs 

claim to make the payment of Rs. 2,50,000/- vide cheque No. 161622 & Rs. 

1,00,000/- vide Cheque No. 161623 stands in the name of one Tapan Biswas 

whereas neither in the pleadings nor in the evidences of the plaintiffs it was 

pleaded and established that the money was paid by the plaintiffs to defendant 

through the cheque of Tapan Biswas. The court was of the view that plaintiffs 

throughout their pleadings and evidence stated that money was paid by them 

to defendant. Therefore, as such the court disbelieved the claim of the plaintiffs 

and dismissed the plaint. 
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13. Now, during the course of argument, learned counsel for the appellants 

contends that the court was totally wrong in dismissing the plaint which shows 

clear non application of mind to the facts of the case. The learned trial court 

failed to appreciate the case of the plaintiffs in right perspective in spite of 

having documentary evidence of payment of money by the plaintiffs and 

admission of the same by the defendant. The plaintiff have clearly established 

the fact that there was an agreement between the plaintiffs and defendant 

regarding the sale of the land and to that effect an agreement of sale was 

executed between the parties and defendant taking advance of Rs. 2,50,000/- 

at first instance through cheque and thereafter again taking an advance of Rs. 

1,00,000/- through another cheque and transfer of the amount in the name of 

the defendant was also duly proved by proving the passbook marked as Ext. 2 

through which money has been transferred and more so when summon was 

issued to defendant he refused to received the same as reported by process 

server on the basis of which the court fixed the case for ex-parte hearing as a 

result the case of the plaintiffs remain unassailed/ disputed but, the court 

unable to appreciate this vital fact and wrongly dismissed the suit of the 

plaintiffs which is liable to be set aside. 

14. On the other hand, learned counsel appearing for the respondent/ 

defendant assiduously assailed the argument of the learned counsel appearing 

for the appellant and contends that the learned trial court was right in 

dismissing the plaint. Merely because defendant did not contest the case, the 

court is not bound to pass decree in favour of the plaintiffs. The plaintiff is 

bound to stand on its own leg irrespective of the fact whether defendant 

contested the case or not. In the present case, the court after appreciating the 

case of the plaintiff rightly dismissed the plaint as plaintiff failed to establish the 

vital fact to substantiate his case by way of credible and trustworthy evidence. 

As such, the impugned judgment & decree is not liable to be interfered with in 

this appeal. 

15. In support of his contention, learned counsel for the respondent place 

reliance on the judgment of Hon’ble Apex Court reported in AIR 2014 SC 1356 

(Maya Devi Vs. Lalta Prasad) wherein in Para 28 of the judgment Hon’ble Apex 

Court held that the absence of the defendant does not absolve the trial court 
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from fully satisfying itself of the factual and legal veracity of the plaintiff’s claim, 

nay, this feature of the litigation casts a great responsibility and onerous 

obligation on the trial court as well as the executing court to be fully satisfied 

that the claim has been proved and substantiated to the hilt by the plaintiff. 

The failure to file a written statement thereby bringing Order VIII Rule 10 of 

the CPC into operation, or the factum of the defendant having been set ex-

parte, does not invite a punishment in the form of an automatic decree. Both 

under Order VIII Rule 10 CPC and on the invocation of Order IX of the CPC the 

court is nevertheless duty bound to diligently ensure that the plaint stands 

proved and the prayers therein are worthy of being granted. 

16. Based on the aforesaid judgment of the Hon’ble Apex Court, the learned 

counsel S. Barthakur appearing for the respondent vociferously contended that 

the impugned judgment of the learned trial court is well within the line of law 

announciated by the Hon’ble Apex Court in the aforesaid judgment and the 

court is not bound to pass a decree in favour of the plaintiff. For granting the 

prayers of the plaintiff it must be worthy of being granted but the learned trial 

court found it not worthy of granting relief to the plaintiffs as contrary to the 

claim of the plaintiffs the court found on close scrutiny of the document Ext. 2 

that the money was not paid by the plaintiffs. 

17. In support of his contention, learned counsel also place reliance in 

another judgment of our Hon’ble High Court reported in 1999 (3) GLT 170 

(Rama Ghosh & Ors. Vs. Rukhia Begum & Ors.) wherein our Hon’ble High Court 

held that the plaintiff must succeed in his own strength by citing adequate legal 

evidence in his support to discharge the onus on it regardless of the fact as to 

whether the defendant has prove his case or not. 

18. Having considered the pleadings, evidence of the plaintiffs and the 

documents produced & proved by plaintiffs marked as Ext. 1 agreement to sale, 

Ext. 2 Bank Passbook, Ext. 3 acknowledgment of payment of Rs. 1,00,000/- by 

defendant vide cheque No. 161623 dated 02-03-2016 in presence of witness 

Ramani Saharia, it transpires that the plaintiffs have been able to establish their 

case that they have paid an amount of Rs. 2,50,000/- to defendant Achyut 

Rajbongshi vide Cheque No. 161622 dated 13-02-2015 & Rs. 1,00,000/- vide 

Cheque No. 161623 dated 02-03-2016 of the Indian Overseas Bank, Tezpur 
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Branch which has been proved by Ext. 2 passbook standing in the name of one 

Tapan Biswas and transfer of the aforesaid money has been proved vide Ext. 

2(1) & Ext. 2(2). 

19. The admitted fact is that the defendant did not appear in court and 

contest the case disputing the claim of the plaintiffs as false or fraudulent. It is 

seen that after receipt of notice, the defendant choose not to contest the case 

but the learned trial court while passing the impugned judgment took the view 

that the plaintiff contrary to their claims, failed to establish that they made the 

payment to the plaintiffs to the defendant as the cheques through which 

plaintiffs made the payment in favour of the defendant stand in the name of 

one Tapan Biswas and there was no pleadings and evidence that they made the 

payment through cheque standing in the name of Tapan Biswas. 

20. Having, carefully considered the fact of the case, this court failed to 

appreciate the view taken by the learned trial court in view of the fact that 

plaintiffs have been able to establish the fact that they made an agreement 

with the defendant to purchase a plot of land measuring 1 Katha 5 lessa out of 

1 Bighas 4 Kathas 15 Lessas covered by Dag No. 639, PP No. 367 situated at 

vill- Puthikhati, P.S. Tezpur, Mouza- Haleswar, Dist. Sonitpur, Assam at a total 

consideration of Rs. 5,60,000/- out of which plaintiffs have paid Rs. 3,50,000/- 

vide cheques bearing No. 161622 dated 13-02-2015 & cheque No. 161623 

dated 02-03-2016 of the Indian Overseas Bank, Tezpur Branch and Ext. 2 

proved the fact of making payment by transferring the same from the account 

of one Tapan Biswas. 

21. As it appears, the learned trial court failed to appreciate the fact that 

Tapan Biswas is the father of the plaintiffs Raju Biswas & Rajesh Biswas and 

there was a reference in Para 7 & 8 of the pleadings that at the relevant time a 

good amount of money was at the disposal of the plaintiffs which came into the 

hand of the plaintiffs from their father and defendant knew about that money 

and knowing that fact, defendant requested the plaintiffs for payment of the 

money and accordingly, after considerable thought plaintiffs agreed to pay Rs. 

2,50,000/- (Rupees Two Lakhs Fifty Thousand) only to the defendant and 

executed written agreement for sale of the land and defendant acknowledged 

receipt of Rs. 2,50,000/- (Rupees Two Lakhs Fifty Thousand) only in the 
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agreement to sale (Ext. 1) and subsequently also acknowledged receipt of Rs. 

1,00,000/- (Rupees One Lakh) only by putting his signature on the back of the 

said agreement to sale (Ext. 1) vide Ext. 3. Therefore, there is absolutely no 

doubt about the fact that plaintiffs made payment of Rs. 3,50,000/- (Rupees 

Three Lakhs Fifty Thousand) only to the defendant. The only defect is that they 

paid the money by way of cheques through their father Tapan Biswas and this 

fact has not been disputed/ denied by defendant by contesting the case even 

after receipt of notice from court. As it appears, the defendant knowing it well 

did not contest the case on the fear that if he contest the case he will fell in the 

trap. The order sheet of the Money Suit No. 7/2018 shows that the defendant 

refused to accept summons issued from court following which the court vide 

order dated 10-05-2018 directed the process server to serve the summons by 

obtaining signature of witness or village headman in presence of whom 

summon is being served and subsequent order dated 13-07-2018 reveals that 

when defendant’s wife refused to accept summons the process server 

submitted a report in court by taking endorsement of the village headman and 

accepting the report court directed the suit to be proceeded ex-parte against 

the defendant. The conduct of the defendant shows that he is reluctant to 

contest the suit of the plaintiffs with the fear of exposure. 

22. Be that as it may, given the facts, this court is of the considered view, 

that the plaintiff has been able to prove their case to the hilt for passing a 

decree in their favour. Merely because money has been paid by the plaintiffs to 

the defendant through the cheques of their father Tapan Biswas and in the 

absence of any dispute by the defendant there is no reason to disbelieve the 

case of the plaintiffs and to refuse to pass decree in favour of the plaintiffs, 

more so, there is a reference in para 7 of the plaint and in para 4 of the 

evidence of PW1 Sri Rajesh Biswas and in para 5 of the evidence of PW2 Raju 

Biswas that a good amount of money was at the disposal which came into their 

hand through their father and defendant knew this fact well and press them to 

make the payment. Even otherwise, there is no illegality in making payment by 

plaintiffs through the cheque of their father. 

23. It is not that plaintiffs made any exaggerated claim or there is no 

document at all regarding payment of money. The transfer of Rs. 3,50,000/- 
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(Rupees Three Lakhs Fifty Thousand) only by two cheques have been duly 

proved vide Ext. 2, Ext. 2(1) & Ext. 2(2) respectively and acknowledgment of 

the money by defendant has also been proved by agreement to sale vide Ext. 1 

and acknowledgment of subsequent amount of Rs. 1,00,000/- (Rupees One 

Lakh) only by defendant vide Ext. 3. 

24. The court of law stands for justice. It must be alive to what is happening 

around the society. Judges cannot be oblivious to the reality of life they have to 

be conscious of what is happening around, they cannot live in ivory towers. On 

perusal of the impugned judgment, it appears that the learned trial court has 

taken a hyper technical approach and refused to grant decree in favour of the 

plaintiffs ignoring the fact that the person Tapan Biswas through which 

plaintiffs made the payment to defendant is none other their father and there is 

nothing which prevents the plaintiffs from making payment to the defendant 

through their father. While granting relief of this kind, court is to see whether 

grave prejudice would be caused to the defendant but, in the present case, this 

court finds that plaintiffs have been able to prove their case with sufficient 

documentary and oral evidence. However, the learned trial court ignored this 

vital fact and passed the impugned judgment which is clearly unsustainable in 

law and fact. 

25. After dispassionate appreciation of the entire fact of the case and the 

finding of the learned trial court, this court is of the considered view that in the 

case in hand, the plaintiffs adduced overwhelming/sufficient evidence in 

support of their case oral as well as documentary to pass a decree in favour of 

the plaintiffs/ appellants. Consequently, this court interfered with the finding of 

the learned trial court and set aside the judgment & decree dated 14-12-2018 

holding that the impugned judgment & decree of the learned trial court is 

unsustainable in law and fact rather the plaintiffs/ appellants are entitled to get 

the decree. Accordingly, the suit is decreed in favour of the plaintiffs/ 

appellants. 
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O R D E R 

26. Consequently, the defendant is directed to return the principal amount of 

Rs. 3,50,000/- (Rupees Three Lakhs Fifty Thousand) only to the plaintiffs along 

with interest at the rate of 8% per annum from the date of filing of the suit on 

09-02-2018 till realization of the entire principal amount along with the cost of 

the suit. 

27. Prepare the decree accordingly. 

28. Send back the case record of Money Suit No. 07/2018 to the court of Civil 

Judge, Sonitpur, Tezpur for information and doing the needful. 

29. Given under my hand and seal of this court, on this day, the 20th day of 

August, 2022. 

 

 (C.B. Gogoi) 
         District Judge, 
       Sonitpur::Tezpur.
  
 

Dictated and corrected by me. 
 

 
 

(C.B. Gogoi) 
District Judge, 
Sonitpur, Tezpur. 


